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WHY CONDUCT 
EVALUATIONS?
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To give the employee written and 
verbal feedback on their 
performance
To enhance individual and team 
performance
To set goals and objectives
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To motivate employees
To establish a written record on 
job performance
To create a tool for setting salaries 
and other financial rewards
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TIPS FOR       CONDUCTING 
EFFECTIVE PERFORMANCE 

EVALUATIONS
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Describe performance based on 
objective criteria and not 
subjective standards
Be accurate and fact-check your 
statements
Make sure you are consistent in 
assessing different employees
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Avoid surprises
Set realistic goals and ones that 
have the consensus of 
management
Let other supervisors review the 
evaluation before conducting it
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Avoid stray comments unrelated to 
performance
If you are using a performance 
evaluation form, make sure it is up 
to date and timely
Review the employee’s personnel 
file before conducting the 
evaluation
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RISKS AND REWARDS      OF 
PERFORMANCE 
EVALUATIONS
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RISKS
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The evaluations are inaccurate
The evaluations overly praise the 
employee’s performance
The evaluations have subjective 
comments
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The evaluations are not conducted 
regularly
The evaluations are retaliatory
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RISKS RISKS 
OF RETALIATIONOF RETALIATION
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Until the Summer of 2006Until the Summer of 2006

Poor performance evaluations did Poor performance evaluations did 
not constitute a retaliatory action not constitute a retaliatory action 
–– unlessunless the evaluation was used to the evaluation was used to 

demote, terminate or otherwise demote, terminate or otherwise 
““adversely affectadversely affect”” the employee.the employee.



© 2008 Sands Anderson Marks & Miller, P.C., Use 
without permission is prohibited.

In the 4In the 4thth Circuit, prior to June Circuit, prior to June 
2006 2006 
–– unfavorable evaluation with potential unfavorable evaluation with potential 

negative impact on promotion negative impact on promotion but but no no 
actual denial of a promotion was not actual denial of a promotion was not 
retaliation retaliation 
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After June 2006 After June 2006 

United States Supreme Court decision United States Supreme Court decision 
in in Burlington Northern and Santa Fe Burlington Northern and Santa Fe 
Railway Company v. WhiteRailway Company v. White
Court expanded the scope of retaliation Court expanded the scope of retaliation 
claimsclaims
Test is whether a Test is whether a ““reasonable reasonable 
employeeemployee”” would be dissuaded from would be dissuaded from 
making or supporting a charge of making or supporting a charge of 
discrimination in light of the evaluationdiscrimination in light of the evaluation
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Now Now 

Employee must show that the Employee must show that the 
performance evaluation would performance evaluation would 
discourage a reasonable employee discourage a reasonable employee 
from engaging in a protected activity.from engaging in a protected activity.
Evaluations that affect the potential for Evaluations that affect the potential for 
promotions, compensation increases or promotions, compensation increases or 
additional compensation, such as additional compensation, such as 
bonuses, can be retaliatory.  bonuses, can be retaliatory.  
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Parson v. Wynne Parson v. Wynne -- 20072007

Performance evaluation that affected a Performance evaluation that affected a 
bonus bonus -- not retaliation not retaliation 
Summary judgment Summary judgment 
Discretionary bonusDiscretionary bonus
EmployeeEmployee’’s failure to receive a bonus s failure to receive a bonus 
as a result of an evaluation as a result of an evaluation -- not a not a 
significant detrimental effect on the significant detrimental effect on the 
terms and conditions of employment terms and conditions of employment 
and not retaliatory.  and not retaliatory.  
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Performance evaluations can be a Performance evaluations can be a 
twotwo--edged sword.  They can be edged sword.  They can be 
used to the advantage of the used to the advantage of the 
employee or the employer. employee or the employer. 
If properly done, better to evaluate If properly done, better to evaluate 
than not evaluatethan not evaluate
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RISKS OF INACCURATE 
EVALUATIONS
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Raytheon Technical Services Co. 
v. Hyland

False statements of fact made 
maliciously in an employment 
performance review are subject to 
defamation claims
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Pure expressions of opinion are 
not actionable

Whether a statement is one of fact 
or opinion is a question of law
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Due to the risk of defamation and Due to the risk of defamation and 
retaliation, have at least two retaliation, have at least two 
supervisors review evaluations. supervisors review evaluations. 
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Sample EvaluationsSample Evaluations
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